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Passed by Shri Uma Shanker , Commissioner (Appeals)
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Arising out of Order-In-Original No. 30/Ref/IV/16-17 _Dated: 01/03/2017
issued by: Assistant Commissioner.,Central Excise (Div-11I), Ahmedabad-II

T S ERAT/STIaIET T +ATe e gar (Name & Address of the Appellant/Respondent)
M/s Cadila Pharmaceuticals Ltd
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Any person an aggrieved by this Order-in-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way:

RE G T LG0T HTIGT
Revision application to Government of India:

W) @) () FEE e Yo JafEE 1994 &7 €T |3 S WETC AT A & SR H JErR
GRT T SN & G e & S GeToT dgeT |37l Jied, #I TR, e HAre, Tered
o el v, o AN sree, W A, 76 Rieal-110001 Y A T R |

A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit,
Ministry of Finance, Department of Revenue, 4th Floor, Jlleevan Deep Building, Parliament Street, New
Delhi-110001, under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid: |
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In case of any loss of goods where the loss occyr in transit from a factory to a warehouse or to

another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse
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(c) In case of goods exported outside India export to Nepal or Bhutan, withéut payment'of
duty. v ' ; _ :
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(d)  Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.
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The above application shall be made in duplicate in Form No. EA-8 as specn‘led under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the OlO and Order-In-Appeal. It should also be accompanied by a .
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.

(2) RRH SWE & W SRl G WHF U6 @ BUY 91 S99 B 8l BUd 200/~ B G
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The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount lnvolved is more
than Rupees One Lac.

T gewh, BT ST Yob T4 amae el ATmfe=or & ufy srdfier—
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) o SR Yo IR, 1944 O uRT 35-9Y /365—% @ ol
' Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
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(@ the specialbench of Custom,. Excise & Service Tax Appellate Tribunal of West Block
No.2, R.K. Puram, New Delhi-1 in all matters relating to classification valuation and.

(@) B‘cﬁﬁvﬁ@ﬁvﬁ%@—c{z(1)mﬁmm$amﬁam,m$qmﬁﬁ_@mw,ﬁﬁ
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diveel gIRvTH HETSTS, HEM TR, SEHGAIG—380016.

(b)  To the west regional bench of Customs, Exmse & Service Tax Appellate Tribunal
(CESTAT) at 0-20, New Metal Hospital Comp,ound Meghani Nagar, Ahmedabad : 380
016. in case of appeals otherthan as mentione

. d in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in:quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excnse(Appeal) Rules, 2001 and shall be
accompanied against (one which at least shodld be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of the
Tribunal is situated. '
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In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one apphcatlon to the Central Govt. As the .case may. be, is
filled to avoid scriptoria work if eXCIsmg Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or O.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

mwmmmwwmwﬁmﬂ( Rree), @ wly enfie & A A
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Tqu % I(Section 35 F of the Central Excise Act, 1944 Section 83 & ‘Section 86 of the Finance Act,
1994)
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For an appeal to be filed before the CESTAT‘ 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited. It may be noted that the.

- pre-deposit is a mandatory condition ifor filing! appeal before CESTAT. (Section 35 C (2A)

and 35 F of the Central Exctse Act, 1944 Sectlon 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Serwce Tax, “Duty Lemanded" shall include:
(i)  :amount determined under Section 11 D;
(i) ~ amount of erroneous Cenvat Credit taken;
(i)  amount payable under Rule 6 of tlhe Cenvat Credit Rules.
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In view of above, an appeal agalnst this order shall he before the Tribunal on payment of: ']0"/\ _
of the duty demanded where duty or duty and penalty are in dispute, or penalty, fwhere pena&y 5

alone is in dispute.”
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ORDER IN APPEAL

The subject appeal is. filed by the department (hereinafter referred to as ‘the
appellant’) against Order-in-Original NO.30/Ref/IV/16-17(hereinafter refesged to as
‘the impugned orders’) passed by the Assistant Commissioner, Central Excise,
Division-1ll, Ahmedabad-II (hereinafter referred to as ‘the adjudicating authority’) in
favour of M/s Cadila Pharmaceuticals Ltd., Survey No. 1389, Trasad Road, Taluka
Dholka, Dist.Ahmedabad (hereinafter referred as ‘the respondent assessee), is
engaged in the manufacture of excisable goods falling under Chapter Heading No. 30

of the First Schedule to the Central Excise Tariff Act, 1985.

2. Facts in brief of the case are that. During the relevant period i.e. December 1999
to April 2000 the assessee had availed CENVAT credit on laminated false Ceiling and
panels and other items as 'Capital goods‘. Alleging that credit on such capital goods
was not admissible, two Show cause cum demand notices were issued to the
appellants on 06.12.2004 & 07.12.2004 for recovery of the said credit along with
interest and proposed penalty. On adjudication the demands were confirmed and
penalties were imposed vide 010 No. 79 & 80/]C/2005/SR]. Aggrieved by the said
order, the appellants filed appeal before Commissioner (Appeals) who allowed their
appeal on the ground of limitation vide 01A No. 203—204/2005 (203-to-204-
Al11)/CE/DK/Commr(A). The Department filed appeal against the said order before
CESTAT and the matter was remanded to the Ahmedabad (Fax appeal NO. 730 of
2007) & High Court held that CESTAT was not correct in holding that the demands
were not barred by limitation. On the basis of the High court order, CESTAT, for the
Central excise appeal NO—1619,1620 of 2009—SM vide its order 10361- 10362/
2017 dated 30.01.17 held that the demands were barred by limitation.

3. Consequent upon the order of CESTAT, Ahmedabad, the applicant filed a refund
claim on 13.02.2017, for Rs 10,41,230/- with interest which they had pre—
deposited against the above said Order-in—Original. The refund sought by the
assessee was  deposited vide e—payment challan dated07.08.2010
forRs.10,41,230/— on the basis of stay order NO.S/6567657/WZB/AHD/2010
dated 21.06.2010 of Hon’ble CESTAT, Ahmedabad. The said refund claim was
processed by the adjudicating authority’and sanctioned the refund claim amounting
to Rs.10,41,230/- to the respondent under Section 11B of the Central Excise Act,
1944. The Assistant Commissioner also sanctioned interest to the tune of Rs.

4,09,828/- under Section 35 FF of the Central Excise Act, 1944 to the assessee.

4. Being aggrieved with the impugned order the appellant has filed the instant
appeal, on the following main grounds;

i, The adjudicating authority held that in the instant case, CESTAT vide its order
1036]—10362/2017 dated 30.01.2017 decided in favour of the applicant and
allowed the appeal with consequential relief. Thus the applicant is eligible for refund

of the pre—deposit as per the circular 984/ 8/ 2014~CX dated 16/9/ 201/411-1'55—‘;;1';5 'f?
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found that as per the above circular, the applicant becomes eligible for refund
whether the order of the appellate forum is proposed to be challenged by the
Department or not. ' "

ii. The adjudicating authority further found that the pre deposit amount of Rs
10,41,230/- has been paid by the applicant vide Treasury Challan dated 07.08.2010
made during appeal stage. Hence provisions of unjust enrichment do not apply in
this case and in view of the Section 35FF of the Central Excise Act, 1944, that if the
pre deposit is required to be refunded consequent upon the order of the appellate
authority, there shall be interest to be paid, For the rate of interest as per
Notification No. 24 / 2014— CE. (N.T.) dated 12/08/2014 the Central Government
fixed the rate of interest at six percent per annum .He also found that the CSTAT has
held that the demands have been barred by limitation and the impugned order is set
aside and the appeals are allowed with consequential relief and accordingly
sanctioned the refund of pre deposit of Rs.10,41,230/- and paid interest to the tune
of Rs.4,09,828/-_to the assessee. ,

jii. The adjudicating authority has erred in passing the order of interest under
section 35FF as he failed to differentiate the provisions of Section 35FF of the
Central Excise Act, 1944 before and after the amendment dated 06.08.2014 which is
produced below:-

Section 35FF before the amendment i.e.before 06.08.2014.Section 3SFF: ” Interest

on delayed refund of amount deposited under the proviso to section 35 F -
Section 35F — Where an amount deposited ........ there shall be paid to the appellant

interest at the rate, prescribed in Section 11BB after the expiry of three months from

the date of communication of the order of the appellate authority, till the date of

refund of such amount”.
Section 35FF after the amendment w.e.f. 06.08.2014.Section 35FF " Interest on

delayedrefund of amount deposited under Section 35 F -~
Where an amoun tdeposited .......... prior to the commencement of the Finance (No.2)

Act,2014, shall continue to be governed bv the provisions of Section 35FF as it stood

before the commencement of the said Act".

iv. Further the Adjudicating authority has ignored the para 1.2 of Board’s Circular
No.984/08/2014-CX dated 08.09.2014 issued from F.NO.390/Budget/1/2012—]C
which states that —
"The amended provisions apply to appeals filed after 6th August, 2014. Section 35F
ofthe Central Excise Act, 1944 and Section 129E of the Customs Act, 1962 contain

specific saving clause to state that all pending appeals/stay applications filed till the
enactment of the Finance Bill shall be governed bv the erstwhile provisions”

v. He further ignored the para 4 of Board’s Ciréular N0.993/17/20144CX dated
05.01.2015states that —

»para 1.2 of the Circular ibid stated that amended provisions would apply to appeals
filed after 6th of August, 2014. ........ Para 1.2 of the earlier Circule(xa;:-fs_'"tal':ldé' suitably

LI,

modified.” | | //I ) g ’ ;‘ \

{
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vi. In the instant case, the pre-deposit of Rs.10L41,230/ - was made on07.08.2010
by the assessee being pre-deposit of 50% of the ﬁotal duty involved on the basis of
CESTAT order No.8/656-657/WZB/AHD/2010 lated 21.06.2010 passed by the
Hon’ble CESTAT,Ahmedabad much befor the ameidment of section 35 FF, vide the
Finance (No.2) Act, 2014dated 06.08.2014.The final order of CESTAT was passed vide
order No.A/10361—10362/2017 dated 30.01.2017 wherein the Hon’ble CESTAT set
aside the order-in-original confirming the demand. Therefore, as per date of receipt of
CESTAT order, no interest is payable to the assessee and the aforesaid order-in-
original passed is not legal and requires to be quashed and set aside.

5. Personal hearing in this case was granted on 01-11-17, 01-12-17 and
20.12.2017; nobody appeared on behalf of the appellant. They have filed submissions
in their cross objection on dated 19-12-17.1 have carefully gone through the case
records, facts of the case, GOA, and submission made by the respondent. I find that,
Consequent upon the stay order of Hon’ble CESTAT, Ahmedabad, the applicant filed a
refund claim on 13.02.2017, for Rs 10,41,230/- with interest which they had pre—
deposited against the above said Order-in—Original. The refund sought by the
assessee was deposited vide e—payment challan dated07.08.2010 forRs.10,41,230/—
on the basis of stay order NO.S/6567657/WZB/AHD /2010 dated 21.06.2010 of
Hon’ble CESTAT, Ahmedabad. The Assistant Commissioner, Central Excise,Div-III,
Ahmedabad-1l sanctioned the refund claim under Section 11B of the Central Excise
Act, 1944, He also sanctioned interest to the tune ofRs. 4,09,828/~ under Section 35
FF of the Central Excise Act, 1944 to the assessee.

6. Ifind that, the adjudicating authority held that ,Hon’ble CESTAT vide its order
1036]—10362/2017 dated 30.01.2017 decided in féwour of the applicant and allowed
the appeal with consequential relief. Thus the aplgolicant is eligible for refund of the
pre—deposit as per the circular 984/ 8/ 2014~CX dated 16 /9/2014. He also found
that as per the above circular, the applicant becomes eligible for refund whether the
order of the appellate forum is proposed to be challenged by the Department or not.
The adjudicating authority further found that the p}-e-deposit amount of Rs 10,41,230
has been paid by the applicant vide Treasury Challan dated 07.08.2010 at Bank of
Baroda, Rajaji Salai, Chennai ,which is sought by them as refund. is a pre~deposit
made during appeal stage. Hence provisions of unjust enrichment do not apply in this
case and in view of the Section 35FF of the Central Excise Act, 1944, that if the pre
deposit is required to be refunded consequent upon the order of the appellate
authority, there shall be paid to the appellant interest. For the rate of interest he relied
upon Notification No. 24 / 2014— CE. (N.T.) dated 12/08/2014 wherein in terms of
section 35FF of the Central Excise Act, 1944.(1 of 1@44), the Central Government fixed
the rate of interest at six percent per annum for the purpose of the said Section. He
also found that the Hon’ble CESTAT has held that|the demands have been barred by'

limitation and the impugned order is set aside and the appeals are allowed with

consequential relief and accordingly sanctioned the refund-\ of- pre deposit of
Rs.10,41,230/- and interest to the tune of Rs.4,09 828/ z
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7, " I find that, The adjudicating authority has érred in passing the order of interest
under section 35FF as he has failed to differentiate the provisions of Section 35FF of
the Central Excise Act, 1944 before and. after the amendment 'aated 06.08.2014 which
is produced below:-

Section 35FF before the amendment i.e.before 06.08.2014.Section 35FF: ” Interest

on delayed refund of amount deposited under the proviso to section 35 F -
Section 35F — Where an amount deposited ........ there shall be paid to the appellant

interest at the rate, prescribed in Section 11BB after the expiry of three months

from the date of communication of the order of the appellate authority, till the

date of refund of such amount”.
Section 35FF after the amendment w.e.f. 06.08.2014.Section 35FF " Interest on

delayedrefund of amount deposited under Section 35 F ~
Where an amoun tdeposited .......... prior to the commencement of the Finance (No.2)

Act,2014, shall continue to be governed bv the provisions of Section 35FF as it stood

before the commencement of the said Act".

From the above, it is clear that in the amended section 35FF there is saving
clause that the amount deposited under Section 35F, prior to the commencement of
the Finance (No.2) Act,2014, shall continue to be governed bv the provisions of Section
35FF as it stood before the commencement of the said Act".

8. 1 also find that, the Adjudicating authority has ignored the para 1.2 of Board’s
CircularNo.984/08/2014-CX dated 08.09.2014 which states that;

»The amended provisions apply to appeals filed after 6th August, 2014. Section 35F
ofthe Central Excise Act, 1944 and Section 1295 of the Customs Act, 1962 contain
specific saving clause to state that all pending appeals/stay applications filed till the
enactment of the Finance Bill shall be governed by the erstwhile provisions®

9. He has further ignored the para 4 of Board’s Circular No.993 /17/20144CX dated
05.01.2015states that — '
»Para 1.2 of the Circular ibid stated that amended provisions would apply to appeals
filed after 6th of August, 2014. An Act of Parliament comes in to effect on the date it
received the assent of the President of India. Hence, the amended provisions regarding
filing of appeal along with stipulated percentage of pre-deposit shall apply to all
appeals filed on or after 6th August, 2014. Para 1.2 of the earlier Circular stands
suitably modified.”

11. In the instant case, I find that the pre-deposit of Rs.10,41,230/- was made on
07.08.2010 by the assessee being pre- -deposit of 50% of the total duty involved on the
basis of Hon’ble CESTAT order No.8/656-657/WZB/AHD/2010 dated 21.06.2010
,much before the amendment of section 35 FF, vide the Finance (No.2) Act, 2014dated
06.08.2014.The final order of CESTAT was passed vide No. A/10361—10362/2017
dated 30.01.2017 wherein the Hon’ble CESTAT set aside the order-in-original
confirming the demand. Therefore, as per Section 35FF_before the amendment

i.e.before 06.08.2014.Section 35FF: ” Interest on delayed refund of a{r,nog‘:fiiﬁfi;%posited
,.’.‘::‘, RN '_'“ (>

under the proviso to section 35 F -
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Section 35F — Where an amount deposited ........ there shall be paid to the
‘appellant interest at the rate, prescribed in Section 11BB after the expiry of

three months from the date of communication of the order of the appellate

authority, till the date of refund of such amount”.

In view of above, I hold that no interest is to be paid to the respondent. I find the
impugned order is neither legal not proper as it is based on an erroneous approach
and misinterpretation of the relevant statutory provisions and requires to be set
aside to the extent of matter related to interest only as mentioned in para 15 and 16

of the appeal filed by the department .
12. In view of above discussion and findings, I par-ially set aside the impugned order as

discussed above and allow the appeal filed by the department to the extent discussed

above.

13.  37dieTehcT EaRT gof Y 715 el HT AIeRT IWFT ald & Brar Jrar &

13. The appeals filed by the appellant stand disposed off in above terms.
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Attested /
Date- /01/18
53
¢ :{éﬁb '\(11// @@/
(K.K.Parmar)

Superintendent (Appeals)
Central tax, Ahmedabad.

By Regd. Post A. D

M/S. Cadila Pharmaceuticals Ltd.,
Survey No. 1389, Trasad Road,
Taluka- Dholka,

Dist.Ahmedabad-382210

Copy to-

. The Chief Commissioner,. CGST Central Excise, _Ahmedabad zone.

. The Commissioner, CGST Central Excise, Ahmedabad- North.

. The Asstt. Commissioner, CGST C.Ex. Div-Dholka, Ahmedabad- North.
. The Asstt.Commissioner (Systems), CGST C.Ex. Ahmedabad-North.
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